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Introduction
In recent times, there has been a flurry of policy documents identifying the
significance of 3D printing, 3D scanning and mass customisation and its
implications for intellectual property rights (IPRs). In May 2017, the European
Commission published a reflection paper on ‘harnessing globalisation’ stating
that 3D printing, amongst other emerging technologies, ‘will revolutionise how
we produce, work, move and consume’.
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In September 2017, a publication titled, The Next Production Revolution:

Implications for Governments and Businesses 2 , emphasised that ‘long-term
thinking is essential’ for technologies such as 3D printing. The report went on to
say that ‘in addition to addressing short-term challenges, leaders in business,
education, unions and government must be ready to frame policies’ and
reflect on ‘how policy priorities may need to evolve, in fields as diverse as the
intellectual property system, competition and trade policies, and the
distributional implications of future production’.
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Most recently, on 23

November 2017, the European Parliament, published a Working Document
titled Three-Dimensional Printing, a Challenge in the fields of Intellectual
Property Rights and Civil Liability. 4 The publication highlighted that the
European Commission ‘has made 3D printing one of the priority areas of
1

technology’. 5 As such, 3D printing, presents various challenges 6 ; amongst
these challenges to IPRs stand out as an area that needs immediate attention.
A number of academic commentators and practitioners7 have examined the
implications for IPRs as a result of the recent proliferation of 3D printing;
however, the need for robust policy continues, as identified by the European
Parliament and Commission. This briefing note aims to capture the essence of
some of the issues affecting intellectual property laws in its application to this
new technology. Prior to the discussion, the briefing note sets out a brief
introduction to additive manufacturing or 3D printing as it is commonly known.

From Additive Manufacturing to 3D Printing and the
Maker Movement
3D printing or additive manufacturing refers to the process of creating a
product by adding material layer-by-layer.

This direct approach to part

production was initially termed ‘rapid manufacturing’. However, it failed to
gain popularity and the American Society for Testing and Materials adopted
the term ‘additive manufacturing’ 8 (AM), which in recent years has been
referred to as 3D printing – a term which is widely used by the media and
general public9. The process is particularly powerful as it can produce products
of almost any shape or level of intricacy, and is not restrained by the limitations
of other more traditional manufacturing techniques.

The patent for the world’s first commercial additive manufacturing (AM) or 3D
printing machine was granted in 1988 to Charles Hull of 3D Systems.10 Since
then, the field of 3D printing has matured – with further commercial
development, and industrial application. In 2005, Neil Gershenfeld considered
the emergence of fabspaces, makerspaces, and innovation centres 11 and
predicted that ‘personal fabrication will bring the programming of the digital
1

worlds we’ve invented to the physical world we inhabit.’ 12 With the expiry of
key foundational patents, Gernshenfeld’s prediction has become a reality,
especially in light of the emergence of the ‘do-it-yourself’ maker movement’.13

Online Platforms, CAD Design Files and 3D Scanning
The increase in the number of online platforms dedicated to sharing 3D printing
design files has implications for IP laws.

Intermediaries operating online

platforms facilitate the sharing of CAD design files, which are sometimes in
breach of IP laws. This also raises the question of enforcement. A 2016 report
points out that the two main areas for enforcement against unauthorised 3D
printing are in fact “the end-user and the intermediaries involved in facilitating
the download and eventual reproduction by the end-user”.14 However, the
report goes on to recognise the fact that it can be challenging and costly to
enforce rights against end-users, due to the decentralised nature of the
activity. As such, the report suggests that “pursuing intermediaries, particularly
online hosting sites, may provide a more streamlined enforcement option for
rights holders”,15 through the mechanism of injunctions although there are not
yet any examples of such injunctions being granted in respect of 3D printing

There is also the question of the copyright status of CAD design files. The
functioning of a 3D printer depends on it being ‘fed’ a well-designed
electronic design file, which, for example, could be a Computer-Aided Design
(CAD) file, that tells it where to place the raw material. In fact, ‘a 3D printer
without an attached computer and a good design file is as useless as an iPod
without music’16. Therefore, the importance of a good object design file or
CAD file cannot be underestimated in the 3D printing context. Given a good
input (in the form of a CAD design file), a 3D printer can manufacture an
unlimited number of copies of the product, which clearly has implications for
IPRs. As such, the importance of a CAD design file cannot be underestimated
2

and raises two important points: (1) Is a CAD file the kind of work (whether
artistic or literary) that can attract copyright protection? and (2) if a CAD file
can

attract

copyright

protection,

what

kind

of

acts

of

use

or

reproduction/copying of a file would constitute infringement? These questions
have raised more questions than answers,17 particularly in the realm of mass
customisation.

A third issue arises in relation to 3D scanning, which allows for the use and reuse of physical objects. The ability to modify scanned files by using online tools
such as Meshmixer, MakerBotDigitizer amongst others has the potential to
infringe copyright (through scanning) whilst at the same time create a new
copyright by applying creative choices, such as the “intellectual creation of
the author reflecting his personality and expressing his free and creative
choice” 18 in its production. The question of originality in a scanned or
potentially reconstructed object was explored in a UK-funded legal and
empirical project led by the present author, titled ‘Going for Gold: 3D
Scanning, 3D Printing and Mass Customisation of Ancient and Modern
Jewellery’.19 The project outlined the challenges which copyright laws face in
light of 3D scanning within museums. In particular, the lack of guidelines for 3D
scanning or 3D printing amongst the national, regional or local museums, was
revealing.

3D Printing and Mass Customisation
The ability to customise physical objects is one of the many advantages of 3D
printing20. The widespread use of web-based software tools, as mentioned
above, has meant that users have the opportunity to modify/customise
products challenging IP issues such as ‘authorship’ and ‘ownership’. This is
particularly relevant to the customisation of jewellery, accessories, headwear
3

and shoes, for example, which in turn has opened up the marketplace for
mass-customisation 21 .

Whilst the concept of mass customisation appears

attractive providing freedom of design to consumers, it raises questions of
‘authorship’ and ‘ownership’22. This issue which has also been recognised by
the European Parliament, highlights the importance attached to a design
document, which raises “the possibility of customising an object” and with it,
“raises concerns for intellectual property (and civil liability)”.23

Conclusion
In looking to the future, the question that needs answering is whether 3D
printing poses an immediate threat to IP laws. A Commissioned Study for the
UK Intellectual Property Office (UKIPO) in 2015 concluded that the immediate
risks are minimal – at least for the next decade – and as such there is no
urgency to legislate on 3D printing at present24. With that said, the research
findings indicate that interest and activity is growing exponentially every year25
with IP laws continually being challenged. The issue of 3D printing and 3D
scanning will become more acute, as the technology improves and the
printers are able to reproduce perfect substitutes of the original design.
Therefore, whilst time is on the side of the legislator, it will be prudent to consider
how policy should be shaped in this area in looking ahead to the future.
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